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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

The Labor Department (DOL) recently finalized a regulation which provides to 
small employers a limited qualified retirement plan contribution safe harbor.  The 
regulation basically allows those employers seven days to deposit employee 
contributions to 401(k) and other contributory plans.  

 
 When an employer maintains a plan that provides for employee contributions, such as a 401(k) plan, 
that employer is required to deposit the withheld employee contributions into the plan within a specified 
period of time.  Failure to do so causes the funds to become "plan assets" which are not physically held in 
the trust fund.  This fact of non-trust fund possession will, in turn, generate an ERISA violation.   
 
 Under the general rule (which is not changed in the regulation), in order to avoid the violation, those 
contributions ("plan assets") must be deposited in the trust fund as of the earliest date on which they can 
"reasonably be segregated" from the employer's general assets.  In addition, for pension plans (including 
401(k) plans), in no event can the contributions be deposited later the 15th business day after the month in 
which the amounts (a) are received by the employer or (b) would otherwise have been payable in cash to 
the employee (in the case of withholding).  (This maximum period is 90 days for contributory welfare plans 
and 30 days for SIMPLE IRAs). 
  

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10-21.pdf
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 Under the new safe harbor, if the plan has fewer than 100 participants at the beginning of the 
plan year, the employer does not have to make the contribution until the later of the 7th business day 
following the day on which the contribution is received or the 7th business day on which the amount would 
have otherwise been payable in cash to the participant.  The safe harbor, which is effective even if the 
amounts reasonably could have been segregated sooner, applies also to welfare plans and SIMPLE IRAs. 
  
 The final regulation is identical for the most part to the proposed regulation issued almost two years 
ago.  (See our Bulletin No. 08-21.)  The DOL rejected suggestions to extend the safe harbor period and to 
make it available to large employers.  However, it did clarify that the safe harbor is available on a deposit-
by-deposit basis.  In effect, even if there is a violation of the safe harbor by the employer in the case of one 
or more deposits, that employer may use the safe harbor for other deposits. 

 
Any AALU member who wishes to obtain a copy of DOL Reg. § 2510.102 may do so through the 

following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU website at 
www.aalu.org and enter the Member Portal with your last name and birth date and select Current Washington 
Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and include a 
reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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